
UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF INDIANA

INDIANAPOLIS  DIVISION

NANCY HODGKINS and C.H., by her next
friend and natural parent NANCY
HODGKINS, each on their own behalf and
on behalf of those similarly situated,

Plaintiffs,

v.

BART PETERSON, in his official capacity
as Mayor of the City of Indianapolis,
Indiana, FRANK J. ANDERSON, in his
official capacity as Marion County Sheriff,
CARL BRIZZI, in his official capacity as
Marion County Prosecutor,
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ENTRY ON PLAINTIFFS’ MOTION FOR PRELIMINARY INJUNCTION AND
DEFENDANTS’ MOTION TO STRIKE EXPERT TESTIMONY

The Plaintiffs claim that Indiana’s current version of its juvenile curfew law is

unconstitutional because it violates the substantive due process rights of juveniles’

parents and guardians as well as the substantive due process and equal protection

rights of juveniles.  The court previously held that a prior version of Indiana’s juvenile

curfew law and an Indianapolis curfew ordinance did not violate the due process rights

of parents.  Hodgkins v. Peterson, No. IP00-1410-C-T/G, 2000 WL 33128726 (S.D. Ind.

Dec. 14, 2000) (Hodgkins II) (Indianapolis ordinance); Hodgkins ex rel. Hodgkins v.



1  Any finding of fact more appropriately considered a conclusion of law should be
treated as such, and vice versa.  The headings contained herein are not controlling.
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Peterson, 175 F. Supp. 2d 1132, 1156-57 (S.D. Ind. 2001) (Indiana law), rev’d on other

grounds, 355 F.3d 1048 (7th Cir. 2004) (Hodgkins III).  The Plaintiffs move for a

preliminary injunction, seeking an order enjoining the Defendants from enforcing the

curfew law.  The motion has been fully briefed, and the court has heard oral argument. 

This entry sets forth the court’s Findings of Fact and Conclusions of Law pursuant to

Rule 52(a) of the Federal Rules of Civil Procedure.

I. FINDINGS OF FACT1

The Plaintiffs have challenged prior versions of Indiana’s curfew law and an

Indianapolis curfew ordinance, with varying success.  Earlier this year in Hodgkins ex

rel. Hodgkins v. Peterson, 355 F.3d 1048 (7th Cir. 2004), the Seventh Circuit reversed

this court’s decision and held that a prior version of Indiana’s curfew law was

unconstitutional in that it impermissibly infringed on minors’ First Amendment rights.  In

response to the Seventh Circuit’s decision, the Indiana legislature amended its juvenile

curfew law, effective March 17, 2004.  The Plaintiffs contend that the law as amended is

unconstitutional because it impermissibly infringes on the rights of parents to control the

upbringing of their children and on the collateral right of minors to be out in public places

with parental permission.   

Under Indiana’s juvenile curfew law, it is a curfew violation for a child fifteen,

sixteen or seventeen years of age to be in a public place: “(1) between 1 a.m. and 5
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a.m. on Saturday or Sunday; (2) after 11 p.m. on Sunday, Monday, Tuesday,

Wednesday, or Thursday; or (3) before 5 a.m. on Monday, Tuesday, Wednesday,

Thursday, or Friday.”  Ind. Code § 31-37-3-2(a).  For a child under fifteen years of age,

it is a curfew violation to be out in public after 11 p.m. or before 5 a.m. any day of the

week.  Ind. Code § 31-37-3-3.  The most recent amendment to the curfew law provides: 

A law enforcement officer may not detain a child or take a child into
custody based on a violation of this section [the curfew law] unless the law
enforcement officer, after making a reasonable determination and
considering the facts and surrounding circumstances, reasonably believes
that: 

(1) the child has violated this section; and 
(2) there is no legal defense to the violation.  

Ind. Code § 31-37-3-2(b); Ind. Code § 31-37-3-3(b).  A curfew violation is a delinquent

act.  Ind. Code § 31-37-2-5.  A parent who allows his or her child to violate the curfew

law is subject to criminal liability for contributing to the delinquency of a minor.  See Ind.

Code § 35-46-1-8(a).   

Legal defenses to a curfew violation are set forth in the statute.  It is a defense

that the child was emancipated at the time the child engaged in the prohibited conduct. 

Ind. Code § 31-37-3-3.5(a).  It is also a defense that the child was: 

(1) accompanied by the child’s parent, guardian, or custodian; 
(2) accompanied by an adult specified by the child’s parent, guardian, or
custodian; 
(3) participating in, going to, or returning from: 

(A) lawful employment; 
(B) a school sanctioned activity; 
(C) a religious event; 
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(D) an emergency involving the protection of a person or property
from an imminent threat of serious bodily injury or substantial
damage; 
(E) an activity involving the exercise of the child’s rights protected
under the First Amendment to the United States Constitution or
Article 1, Section 31 of the Constitution of the State of Indiana, or
both, such as freedom of speech and the right of assembly; or 
(F) an activity conducted by a nonprofit or governmental entity that
provides recreation, education, training, or other care under the
supervision of one (1) or more adults; or 

(4) engaged in interstate or international travel from a location outside
Indiana to another location outside Indiana. 

Ind. Code § 31-37-3-3.5(b). 

Plaintiff Nancy Hodgkins is the mother of one minor child, C.H., who is seventeen

years of age.  (Nancy Hodgkins Aff. ¶ 2.)  Ms. Hodgkins states that there have been and

are times when she wants her children to be able to lawfully remain out past curfew

hours, with her permission and without being accompanied by parents or adults.  (Id. ¶

6.)  She would like her daughter, for example, to be able to work on school work, run

errands or socialize with friends.  (Id.)  At times, her daughter may study at a friend’s

home and Ms. Hodgkins would like her to be able to study past 11:00 p.m. if necessary

without risking arrest when she returns home.  (Id.)  Ms. Hodgkins’ husband was

recently hospitalized with a serious illness and in, such a situation, she would like her

daughter to be able to visit her father past 11:00 p.m. on a week day and not have to

worry about being arrested on her way home.  (Id. ¶ 8.)  Ms. Hodgkins believes that a

parent has the right to give her children more privileges and responsibilities as they age,

if she believes the children can handle them.  (Id. ¶ 9.)  She also believes this is part of

a parent’s job of preparing her children for adulthood.  (Id.)  Ms. Hodgkins thus believes



2  Much the same was stated in 2000 by IPD Officer Jeffrey S. Decker and
Timothy J. Motsinger of the Marion County Sheriff’s Department.  (Decker Aff. ¶¶ 26-28;
Motsinger Aff. ¶¶ 19, 21.)

3  This was expressed by Officers Decker and Motsinger as well.  (Decker Aff. ¶¶
15-16; Motsinger Aff. ¶ 20.)
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that a parent should have the right to decide whether her child is mature enough to

accept the responsibility of being out late, possibly after curfew.  (Id.)

In the instant case, as in the previous litigation, the Defendants claim that the

curfew law serves the governmental interest in reducing juvenile crime and

victimization, and assisting parents by allowing law enforcement officers to inform them

about their children’s nocturnal activities and assisting them in enforcing their own rules

for their children.  Captain David M. Allender, in charge of the juvenile branch of the

Indianapolis Police Department (“IPD”) and designated by Indianapolis Mayor Bart

Peterson to testify at a deposition in this case pursuant to Rule 30(b)(6) of the Federal

Rules of Civil Procedure (Allender Dep. at 5-6), testified that the curfew allows law

enforcement to “be an extra set of eyes for the parents” and let them know what their

children are doing.  (Id. at 34.)2  He also indicated that the curfew gets children off the

streets and into their homes where “hopefully they’re not going to be victimized late at

night.”  (Allender Dep. at 35.)3

The Local Defendants (Mayor Peterson, Sheriff Anderson and Prosecutor Brizzi)

have presented statements of other law enforcement officers and a deputy prosecutor

(the same evidence presented in Hodgkins II) regarding the perceived need for the

curfew.  Officer Jeffrey S. Decker, then Lieutenant with the IPD stated that in his
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experience, “IPD devotes the greatest amount of street manpower to the hours between

7 p.m. to 3:30 a.m., which coincides with the time of day when IPD receives the most

calls pertaining to criminal matters or when IPD officers are investigating the greatest

number of criminal offenses” (Local Defs.’ Desig. Evid., Ex. C., Decker Aff. ¶¶ 3, 10), in

his observation, “crime is generally up during the late night/early morning hours” (id. ¶

12), and “the curfew hours are, in my experience, the most dangerous hours for

juveniles to be out . . . without adult supervision[.]”  (Id. ¶ 14).  Timothy J. Motsinger,

then Deputy Chief of Administration of the Marion County Sheriff’s Department, said in

2000 that in his experience, “crime is generally heightened during the nighttime hours,

particularly during the hours of 11 p.m. to 4 a.m.”  (Local Defs.’ Desig. Evid., Ex. D,

Motsinger Aff. ¶¶ 2, 17.) 

Captain Allender testified that crime builds up in the late afternoon and early

evening and then by 11:00 p.m. starts declining, and the number of reported crimes

goes down in the late evening and early morning hours.  (Allender Dep. at 32-33.)  He

noted that Indianapolis generally mirrors national crime statistics.  (Id. at 34.)  According

to Captain Allender, although the amount of crime decreases in the evening, the

number of people on the street goes down, and he “would hazard to guess that . . .

there’s a higher percentage of those people victimized in the evening or the late

morning hours than there are in the daytime.”  (Id. at 34-35.)  

Moreover, statistics from IPD illustrate that crime in Indianapolis declines during

curfew hours.  (Local Def.’s Desig. Evid., Ex. E at 67.)  The statistics reveal that the

most dangerous hours of the day as reflected by the number of crimes reported by the



4  For 2,656 crimes the hour the crime was reported is unknown.  (Id.)  Nothing
suggests that these crimes were reported during curfew hours, however.

5  The report notes that if an officer does not state a time in his report, the
reporting center frequently uses 0000 (12:00 a.m.), so the number of crimes shown as
reported between 12:00 a.m. and 12:59 a.m. may be artificially high (id.); thus, this time
of day actually may be less dangerous than is reflected in the report.

6  The curfew hours, though, are some of the most dangerous for officers, based
on officer assaults.  (Id. at 69.)  No attempt has been made to draw any connection
between the danger to juveniles or juvenile crime and officer assaults, however.

7  The Plaintiffs created the chart in Exhibit H by comparing the numbers from
page 70 of IPD’s Uniform Crime Report (“UCR”), Exhibit E to the Local Defendants’
Designation of Evidence, with the numbers from Exhibit 11 to Captain Allender’s
deposition.  Exhibit 11 lists all juvenile arrests for UCR Part One offenses (murder, non-
negligent manslaughter, forcible rape, robbery, aggravated assault, burglary, larceny-
theft, motor vehicle theft, and arson) between 11:00 p.m. and 5:00 a.m. from May 2000

(continued...)
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hour are: (1) 12:00 p.m. to 12:59 p.m. (2,220 crimes reported); (2) 10:00 p.m. to 10:59

p.m. (1,925 crimes reported); and (3) 6:00 p.m. to 6:59 p.m. (1,872 crimes reported). 

(Id.)4  The most dangerous hour during which the curfew is in effect is from 11:00 p.m.

to 11:59 p.m., and that hour comes in 6th in the rankings of the most dangerous hours of

the day.  (Id.)  The other hours covered by the curfew rank 12th, 14th, 19th, 20th and 23rd

in number of crimes reported.  (Id.)5  Thus, some of the hours for which the curfew is in

effect are some of the safest hours of the day as reflected by the statistics of crimes

reported.6   

Captain Allender agreed that most juvenile crime occurs in the hours immediately

after school until the early evening.  (Allender Dep. at 46.)  The statistics show that

based on the number of arrests, serious juvenile crime declines in Indianapolis during

curfew hours.  (Local Def.’s Desig. Evid., Ex. H.)7  For the years 2001 through 2003,



7(...continued)
through December 2003.  (Allender Dep. at 28-29; Local Defs.’ Desig. Evid., Ex. E at
57.)  Exhibit 11 does not distinguish between assaults and aggravated assaults; thus,
the Plaintiffs’ chart found at Exhibit H includes all assaults.  The Plaintiffs represent that
the chart excludes arrests of 15-17 year olds from the category of arrests during curfew
hours if the arrest occurred before 1:00 a.m. during the weekends as the curfew begins
at 1:00 a.m. on Saturdays and Sundays.  (Pls.’ Reply Mem. at 2 n.1.)  No comparison
was made for non-UCR Part One juvenile offenses.  

8  During curfew hours from 2001 through 2003, juveniles committed 4 murders,
10 forcible rapes, 22 robberies, 63 burglaries, 124 vehicle thefts, 192 assaults and 0
arsons.  (Local Defs.’ Desig. Evid., Ex. H.) 
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there were 4,103 juvenile arrests for UCR Part One offenses, of which 487 were during

curfew hours.8  Captain Allender testified that most juveniles who are going to commit a

crime will do so regardless of the existence of a curfew law.  (Allender Dep. at 48.)

Captain Allender is unaware of any statistics which show a curfew reduces

juvenile crime or victimization during the times it is in effect.  (Id. at 36.)  He is unaware

of any statistics regarding the rate of criminal behavior or victimization of juveniles who

are out during curfew hours with parental permission, or who are out because they are

traveling to or from work, school, religious or First Amendment activities, or activities

conducted by a not-for-profit or governmental entity.  (Id. at 36-37.)   

It was confirmed by Captain Allender that under the current version of Indiana’s

curfew law, law enforcement officers have to independently verify the non-existence of

the statutory defenses to a curfew violation before an arrest for a curfew violation can

be made.  (Id. at 10-11, 38-39.)  The captain anticipated problems in implementing a

parental permission defense to the curfew law.  In particular, he perceived problems in
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verifying the non-existence of a parental permission defense based on difficulty in

determining which parent has guardianship, difficulties presented when a child has been

placed in foster care, and because of incentives that both the minors and parents may

give false information about whether parental permission was granted.  (Id. at 39-40,

51-52.)  However, Captain Allender conceded that similar problems may arise in

applying the defenses available under the current law such as verifying that a juvenile

out during curfew hours was returning from work if the business was closed and in

attempting to verify that a minor out accompanied by a person over age eighteen had

parental permission to be out with the adult.  (Id. at 39.)          

II. MOTION TO STRIKE EXPERT TESTIMONY

The Plaintiffs have relied on the expert witness testimony of Michael Males,

Ph.D., a sociologist, and studies to establish that juvenile curfew laws have not been

shown to reduce crime, juvenile offenses or juvenile victimization.  Dr. Males studied the

effectiveness of nocturnal juvenile curfew laws in Vernon, Connecticut and several cities

in California.  (Males Aff. ¶ 4.)  From these studies, he concludes that there is no

statistical evidence that a nocturnal juvenile curfew leads to lower crime levels and

reduction of juvenile crime or victimization in the cities studied.  (Id. ¶¶ 6, 7.)  He also

cites other literature which conclude that there is no empirical support for the hypothesis

that curfews prevent crime and victimization.  (Id. ¶ 8.)  The Local Defendants move to

strike the expert witness testimony of Dr. Males on the grounds that his opinions

regarding the efficacy of curfew laws in reducing juvenile crime or victimization are

irrelevant and immaterial.  
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The Plaintiffs concede that Dr. Males’ general conclusions about the efficacy of

curfew laws based on experiences in other cities do not automatically apply to Indiana. 

Cf. A Woman’s Choice East-Side Women’s Clinic v. Newman, 305 F.3d 684, 689-92 (7th

Cir. 2002) (concluding that empirical studies of the effects of abortion informed-consent

laws in Mississippi and Utah did not predict the effects of a like law in Indiana), cert.

denied, 537 U.S. 1192 (2003); Karlin v. Foust, 188 F.3d 446, 488 (7th Cir. 1999) (“not

only would plaintiffs have us overlook the district court’s rejection of plaintiffs’ causation

evidence, but they ask us to apply the Mississippi Study’s suspect conclusions on the

Mississippi experience to Wisconsin.  We decline to do so.”).  Dr. Males stated that he

had not reviewed any statistical evidence or other data related to Indianapolis, Indiana

or Marion County regarding the effectiveness of Indiana’s curfew law (Males Aff. ¶¶ 6-7,

9; Males Dep. at 56-57.)  He testified that the conclusions from his studies could not be

extrapolated to a different city without further analysis (Males Dep. at 22-23), indicating

that “you can’t extrapolate from ten or fifteen valid studies of curfews the effect on any

one particular city.”  (Id. at 26.)  Dr. Males therefore testified he had no opinion whether

his studies have any predictive value for what would happen in Indiana.  (Id. at 23-24.)  

The court concludes that Dr. Males’ testimony fails to support a logical

conclusion regarding the effect of Indiana’s juvenile curfew law.  Cf. A Woman’s Choice,

305 F.3d at 699 (Coffey, J., concurring) (“It is impossible to come to a well-reasoned

and logical conclusion based on the record before us whether the laws of the state of

Indiana will have a similar impact as Mississippi’s laws.”).  Therefore, Dr. Males’

opinions and testimony are irrelevant and inadmissible.  See Gen. Elec. Co. v. Joiner,



9  His opinions and the studies and literature upon which he relies are of the
same status as the study upon which the Defendants rely from the U.S. Department of
Justice Office of Juvenile Justice and Delinquency Prevention bulletin on juvenile
curfews.  (See Local Defs.’ Desig. Evid., Ex. F.)  Were the court to conduct a rational
basis review, these studies might have some bearing on the issues in this case.  But, as
discussed below, the court must conduct a more exacting review of the curfew law.  Dr.
Males’ opinions are not critical to the Plaintiffs’ case.  In fact, as discussed infra, the
Plaintiffs can establish a likelihood of success on the merits without his opinions.
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522 U.S. 136, 144-45 (1997) (expert studies based on data that was “so dissimilar to

the facts presented in this litigation” were irrelevant and inadmissible); Daubert v.

Merrell Dow Pharm., Inc., 509 U.S. 579, 591-92 (1993) (expert studies that fail to

establish “a valid scientific connection to the pertinent inquiry” are irrelevant and

inadmissible).9  Accordingly, the Local Defendants’ Motion to Strike Expert Testimony is

GRANTED. 

III. CONCLUSIONS OF LAW

The Plaintiffs seek to preliminarily enjoin enforcement of Indiana’s juvenile curfew

law.  To prevail on a motion for a preliminary injunction, a party must make a preliminary

showing that (1) her case has a likelihood of success on the merits; (2) she has no

adequate remedy at law; and (3) she will suffer irreparable harm if the injunction is not

granted.  Hodgkins ex rel. Hodgkins v. Peterson, 355 F.3d 1048, 1055 (7th Cir. 2004).  If

these are shown, then the court must balance the irreparable harm to the petitioner if

the injunction is not issued against the irreparable harm to the respondent if the

injunction is issued, and consider whether the preliminary injunction is in the public

interest.  FoodComm Int’l v. Barry, 328 F.3d 300, 303 (7th Cir. 2003).  Here, the



10  “When an alleged deprivation of a constitutional right is involved, most courts
hold that no further showing of irreparable injury is necessary.”  Campbell v. Miller, No.
03-3018, — F.3d — , 2004 WL 1432328, at *4 (7th Cir. June 28, 2004) (Williams, J.,
dissenting) (quotation and citation omitted).  Proof of irreparable harm “is probably the
most common method” of showing an inadequate remedy at law.  Id. (quotation
omitted).  Further, defendants “cannot reasonably assert that [they are] harmed in any
legally cognizable sense by being enjoined from constitutional violations.”  Id. (quotation
omitted).  So, if the Plaintiffs show a likelihood of success on the merits, then they also
can show irreparable harm, no adequate remedy at law, and that the balance of harms
and public interest favor an injunction.
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Defendants contest only whether the Plaintiffs can show a likelihood of success on the

merits.10

The Supreme Court has recognized that the right of parents to make decisions

concerning the care, custody, and control of their children is a fundamental liberty

interest protected by the Due Process Clause.  Troxel v. Granville, 530 U.S. 57, 65-66

(2000) (plurality opinion) (“it cannot now be doubted that the Due Process Clause of the

Fourteenth Amendment protects the fundamental right of parents to make decisions

concerning the care, custody, and control of their children.”); Pierce v. Society of

Sisters, 268 U.S. 510, 534-535 (1925) (holding that the liberty interest of parents and

guardians includes the right “to direct the upbringing and education of children under

their control”); Meyer v. Nebraska, 262 U.S. 390, 399, 401 (1923) (holding the Due

Process Clause includes the right of parents to “establish a home and bring up children”

and to “control the education of their own”); see also Wisconsin v. Yoder, 406 U.S. 205,

232 (1972) (“The history and culture of Western civilization reflect a strong tradition of

parental concern for the nurture and upbringing of their children.  This primary role of

the parents in the upbringing of their children is now established beyond debate as an
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enduring American tradition.”).  Even Prince v. Massachusetts, 321 U.S. 158 (1944),

which rejected a claim that the state could not prevent a child accompanied by her

guardian from selling religious literature on the street, confirms the fundamental right of

parents to direct their children’s upbringing.  Id. at 159-61.  The Court said that “[a]cting

to guard the general interest in youth’s well-being, the state as parens patriae may

restrict the parent’s control. . . . [T]he state has a wide range of power for limiting

parental freedom and authority in things affecting the child’s welfare[.]”  Id. at 166-67. 

The Court stated that the streets may pose dangers for children not affecting adults and

emphasized the evils of child employment and the dangers of propagandizing religion

on the streets.  Id. at 168-170.  Nonetheless, Prince recognizes “the private realm of

family life which the state cannot enter.”  Id. at 166.  In fact, the Court stated: “It is

cardinal with us that the custody, care and nurture of the child reside first in the parents,

whose primary function and freedom include preparation for obligations the state can

neither supply nor hinder.”  Id.  Thus, under Prince, the State may interfere with parents’

rights to control their children where the interference is justified in order to protect the

children’s welfare.   

This court held in Hodgkins II and Hodgkins III that an Indianapolis curfew

ordinance and a prior version of Indiana’s curfew law did not violate the due process

rights of parents.  Hodgkins v. Peterson, No. IP00-1410-C-T/G, 2000 WL 33128726, at

*10-12 (S.D. Ind. Dec. 14, 2000); Hodgkins ex rel. Hodgkins v. Peterson, 175 F. Supp.

2d 1132, 1156-57 (S.D. Ind. 2001), rev’d on other grounds, 355 F.3d 1048 (7th Cir.

2004).  However, reconsideration leads the court to a different conclusion this time:  The
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curfew law violates the fundamental due process right of parents to make decisions

about their children’s upbringing without undue interference by the state.  

In Hodgkins II and Hodgkins III, the court described the asserted right as “the

right of parents to allow their children to be in public places without adult supervision

during curfew hours,” Hodgkins II, 2000 WL 33128726, at *7, and “the right of parents to

allow their minor children to be in public with parental permission during curfew hours.” 

Hodgkins III, 175 F. Supp. 2d at 1156-57.  Though the court attempted to carefully

describe the right at stake, see, e.g., id. at 1155-57, it now believes that these

descriptions are too specific.  The court read Washington v. Glucksberg, 521 U.S. 702,

721-22 (1997) (“the question before us is whether the ‘liberty’ specially protected by the

Due Process Clause includes a right to commit suicide which itself includes a right to

assistance in doing so”), Reno v. Flores, 507 U.S. 292, 302 (1993) (describing the

asserted right as “the alleged right of a child who has no available parent, close relative,

or legal guardian, and for whom the government is responsible, to be placed in the

custody of a willing-and-able private custodian rather than of a government-operated or

government-selected child-care institution”), Collins v. City of Harker Heights, Texas,

503 U.S. 115, 126 (1992) (describing the claim asserted as “the governmental

employer’s duty to provide its employees with a safe working environment”), and

Bowers v. Hardwick, 478 U.S. 186, 190 (1986) (identifying the issue as whether the

Constitution “confers a fundamental right upon homosexuals to engage in sodomy and

hence invalidates the laws of the many States that still make such conduct illegal”), as

requiring a very precise description of the asserted right.  In Troxel v. Granville,
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however, the Supreme Court identified the asserted right in more general terms:  “The

liberty interest at issue in this case [is] the interest of parents in the care, custody, and

control of their children[.]”  Troxel, 530 U.S. at 65; see also id. at 70 (referring to

“Granville’s fundamental constitutional right to make decisions concerning the rearing of

her own daughters”); id. at 75 (holding that the visitation statute as applied violated

Granville’s “due process right to make decisions concerning the care, custody and

control of her daughters”).  Thus, the court concludes that its earlier definitions of the

asserted right in Hodgkins II and Hodgkins III were too specific and failed to appreciate

the extent of the liberty interest at stake.  Cf. Lawrence v. Texas, 539 U.S. 558, —, 123

S. Ct. 2472, 2478 (2003) (stating that Bowers misapprehended the claimed liberty as

the fundamental right of homosexuals to engage in consensual sodomy).  

The claimed liberty in this case involves more than just the parents’ right to allow

their minor children to be in public places with their permission and without direct

supervision during curfew hours.  The curfew law restrains the parents’ exercise of their

authority to make decisions concerning their children’s upbringing.  The earlier view that

the parental rights at stake were of a lesser quality than those at issue in cases such as

Troxel, Meyer and Pierce was incorrect.  That view was based on the description of the

asserted right in too narrow terms.  The court is now of the opinion that its earlier

definitions, and that maintained by the Defendants in the instant case, confuse the

question of defining the claimed right with the justification for the State’s interference

with that right.  See Hutchins v. Dist. of Columbia, 188 F.3d 531, 554-55 (D.C. Cir.

1999) (Rogers, J.) (concurring in part and dissenting in part) (explaining that to define a
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right as the “mirror-image of a particular burden (i.e., the right to do the specific thing

that a challenged rule prevents) tips the scales against recognizing the right”).  It was

the specificity in defining the claimed right in the earlier Hodgkins cases which led the

court to conclude that (1) the asserted right was somehow “qualitatively different” than

the fundamental parental rights recognized by the Supreme Court and (2) recognition of

a fundamental right was contrary to common sense and sound judgment.  Hodgkins III,

175 F. Supp. 2d at 1162-63; Hodgkins II, 2000 WL 33128726, at *11-12.  The Seventh

Circuit’s opinion in Hodgkins III, albeit in dicta, strongly implies that this court’s

distinction of the parental right at stake from fundamental parental rights was

inappropriate.  Hodgkins III, 355 F.3d at 1065.

The court believes that the liberty at stake in this case is the parents’ interest in

the care, custody, and control of their children.  There can be no doubt that this a

fundamental right protected by the Due Process Clause.  Troxel, 530 U.S. at 65-66.  A

parent’s fundamental right to control and direct her child’s upbringing is “deeply rooted

in this Nation’s history and tradition” and “implicit in the concept of ordered liberty, such

that neither liberty nor justice would exist if they were sacrificed.”  Glucksberg, 521 U.S.

at 720-21 (quotations and citations omitted).  The court concludes that parents’

fundamental rights to make decisions regarding the care, custody and control of their

children includes the right to allow their minor children to be in a public place without

direct parental supervision regardless of the time of day.  See Pierce, 268 U.S. at 535

(recognizing that those who nurture and direct a child’s destiny have the right, and the

duty, to recognize and prepare their children for the additional obligations which



11  The Court did not apply this standard in Troxel, employing instead a
“combination of factors” test, 530 U.S. at 72-73; so, the appropriate standard may be
unclear.  However, the court employs strict scrutiny here because of the lack of clear
direction from the Supreme Court to do otherwise and the parties agree that is the
applicable standard for reviewing a law which infringes a fundamental right.

12  The Defendants also have asserted interests in assisting parents in child
rearing and encouraging responsible parenting.  However, as expressed in Ramos v.
Town of Vernon, 353 F.3d 171 (2nd Cir. 2003), the court “cannot help but observe the
irony of the supposition that responsible parental decisionmaking may be promoted by
the government removing decisionmaking authority from responsible parents and
exercising that authority itself.”  Id. at 182.  Anyway, it seems these interests are
underpinned by the interests in preventing juvenile crime and victimization.
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adulthood brings); see also Prince, 321 U.S. at 166 (“It is cardinal with us that the

custody, care and nurture of the child reside first in the parents, whose primary function

and freedom is to include preparation for obligations the state can neither supply nor

hinder.”).   

Because the right of parents to make decisions concerning the care, custody and

control of their children is fundamental, that right may be infringed only if the

infringement is narrowly tailored to serve a compelling state interest.  Glucksberg, 521

U.S. at 721; Reno v. Flores, 507 U.S. 292, 302 (1993).  On examination, the court

concludes that Indiana’s curfew law does not satisfy strict scrutiny.11    

The Plaintiffs do not contest that the promotion of juvenile safety and reduction of

juvenile crime are compelling state interests.  The court finds that the State has a

compelling interest in reducing juvenile crime and victimization.12  Cf. Hodgkins III, 355

F.3d at 1059 (agreeing that government’s interest in providing for the safety and well-

being of children and combating juvenile crime is important and substantial).  The
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dispute focuses on whether the curfew’s infringement on parental rights is narrowly

tailored to serve those interests.  Though the Plaintiffs accept that there are potential

harms to children (as well as adults) during nocturnal hours, they contend that the

curfew law is not narrowly tailored because there has been no showing that it is

necessary to substantially impinge on the fundamental rights of parents to further the

State’s interests.

It is presumed that parents act in the best interests of their children.  Troxel v.

Granville, 530 U.S. 57, 65-66 (2000) (plurality opinion) (“so long as a parent adequately

cares for his or her children (i.e., is fit), there will normally be no reason for the State to

inject itself into the private realm of the family to further question the ability of that parent

to make the best decisions concerning the rearing of that parent’s children”).  Thus, it is

the parents who are in the position to make the best decisions regarding the care and

custody of their children, including whether their minor children are mature and

responsible enough to be out during curfew hours.  To overcome this constitutional

presumption and justify removing that decisionmaking from the parents, it must be

established by evidence that the infringement on parental rights advances the State’s

interests in reducing juvenile crime and victimization.  See, e.g., Wisconsin v. Yoder,

406 U.S. 205, 230 (1972) (“This case . . . is not one in which any harm to . . . the child

or to the public . . . has been demonstrated or may be properly inferred.  The record is

to the contrary. . . .”); Stanley v. Illinois, 405 U.S. 645, 652 (1972) (“We do not question

the assertion that neglectful parents may be separated from their children.  But we are

here not asked to evaluate the legitimacy of the state ends, rather, to determine whether
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the means used to achieve these ends are constitutionally defensible.”); Prince v.

Massachusetts, 321 U.S. 158, 166-67 (1944).

As noted in Hodgkins I, in every reported federal decision in which a curfew law

was upheld against constitutional challenge, substantial evidence was produced by the

government to support the law.  See Hutchins v. Dist. of Columbia, 188 F.3d 531, 542-

44 (D.C. Cir. 1999) (en banc) (plurality opinion) (the District’s statistics showed that

more than 50% of juvenile arrests took place during curfew hours, a substantial

percentage (33%) of violent juvenile victimizations occurred on the streets, the deputy

chief of police testified that the curfew had resulted in fewer juveniles on the streets and

a 34% decrease in late-night juvenile arrests); Schleifer ex rel. Schleifer v. City of

Charlottesville, 159 F.3d 843, 849-51 (4th Cir. 1998) (finding the city “acted on the basis

of information from many sources” including the city’s own police department’s records,

a public opinion survey, Department of Justice reports, national crime reports, the

curfew experiences of other cities, as well as evidence that the most serious juvenile

crimes were committed during curfew hours, juvenile crime increased during curfew

hours and the degree of violence and seriousness of crime as a whole increased at

night), cert. denied, 526 U.S. 1018 (1999); Qubt v. Strauss, 11 F.3d 488, 493 (5th Cir.

1993) (the city presented evidence that serious crimes such as murder, rape and

aggravated assault were most likely to occur during curfew hours and in public), cert.

denied, 511 U.S. 1127 (1994); Bykofsky v. Borough of Middletown, 401 F. Supp. 1242,

1255-56 (M.D. Pa. 1975) (evidence presented that police received complaints against

juveniles during nighttime hours, the plaintiff’s expert testified minors under age 18
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accounted for 25% of all nighttime arrests, the chief of police testified that nocturnal

crime was increasing for youths age 16 and 17), aff’d mem., 535 F.2d 1245 (3d Cir.),

cert. denied, 429 U.S. 964 (1976).

The Second Circuit’s decision in Ramos v. Town of Vernon, 353 F.3d 171 (2nd

Cir. 2003) exemplifies what evidence is insufficient to support a curfew’s infringement

on constitutional rights.  In Ramos, a mother and her two sons challenged the

constitutionality of the Town of Vernon’s juvenile curfew ordinance which prohibited any

person under age eighteen to be in public during curfew hours with several exceptions. 

Id. at 172.  The plaintiffs conceded that the protection of minors from harm and the

protection of the community from juvenile crime were important government interests. 

Id. at 182.  The court–applying intermediate scrutiny–determined that the ordinance was

unconstitutional because the defendants did not establish that it was substantially

related to an important governmental interest.  Id. at 185-87.  The court considered the

evidence offered by the town to support the curfew, finding “a disconnect between the

proof of purportedly problem hours and the curfew hours set out in the ordinance.”  Id.

at 186.  The court also found no showing “that the population targeted by the ordinance

represented that part of the population causing trouble or that was being victimized (or

that was even in particular danger of being victimized).”  Id.  The court held that the

curfew ordinance was unconstitutional in that it infringed on the juvenile’s equal

protection rights insofar as it barred them from being on the streets with parental

consent during curfew hours.  Id. at 187. 
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A similar disconnect arises between the evidence and the curfew law in the

instant case.  While, of course, some crime and specifically juvenile crime occurs during

curfew hours, the evidence is that the high crime hours are not the curfew hours.  The

evidence shows that crime builds up in the late afternoon and early evening and starts

declining by 11:00 p.m.–the earliest at which the curfew takes effect–and juvenile crime

in particular is more likely to occur in the afternoon and early evening.  In fact, IPD’s

statistics show that the number of reported crimes in Indianapolis goes down in the late

evening and early morning hours and, based on the number of arrests, serious juvenile

crime also declines during curfew hours.  Thus, the evidence refutes the “common

sense” notion as well as the impressions of Officers Decker and Motsinger that crime

and, specifically juvenile crime, increases during curfew hours. 

Furthermore, the evidence does not show that most juvenile victimization occurs

during curfew hours.  Nor does the evidence suggest that the juvenile crime and

victimization which does occur is more likely to occur in public rather than elsewhere. 

The statistics reveal that the hours between 12:00 p.m. to 12:59 p.m. and 6:00 p.m. to

6:59 p.m. are more dangerous in terms of crimes reported than any of the hours in

which the curfew is in effect.  Perhaps, then, it would make more sense to have a

curfew during those hours.  But most people would agree that would be absurd.  The

statistics also show that some of the hours in which the curfew is in effect are the safest

hours of the day in terms of crimes reported.  Finally, the evidence from Captain

Allender is most juveniles who are going to commit a crime will not be deterred by the

existence of a curfew law.



13  The court should not be understood as requiring the Defendants to establish
to a scientific certainty the efficacy of Indiana’s curfew law to withstand the parental
rights challenge.  The court imposes no such requirement.  However, the Defendants
must offer substantial evidence to support the infringement on parental rights.  Qutb v.
Strauss, 11 F.3d 488, 493 & n.7 (5th Cir. 1993) (requiring defendants to show that the
means chosen fit the compelling goal), cert. denied, 511 U.S. 1127 (1994).   
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Therefore, the evidence presently before this court fails to demonstrate the need

for a juvenile curfew law to protect minors or reduce juvenile crime.  Furthermore, the

evidence produced by the Defendants does not show that Indiana’s curfew law serves

the State’s interests of reducing juvenile crime or victimization so as to justify impinging

on fundamental parental rights.13  

That leaves the Defendants with the following rationale:  Even though the raw

number of crimes committed during curfew hours is lower than during other hours,

minors who are out in public late at night are more likely to become victimized because

there are fewer people out and about.  But this takes the Defendants back to nothing

more than “common sense” or a hazard guess since no evidence has been offered to

support this proposition.  Deciding constitutional issues on such bases is a “dubious

proposition.”  Hodgkins v. Goldsmith, No. IP99-1528-C-T/G, 2000 WL 892964, at *11

(S.D. Ind. July 3, 2000) (citing, e.g., Turner Broad. Sys., Inc. v. FCC, 512 U.S. 622, 664,

(1994) (“When the Government defends a regulation on speech as a means to address

past harms or prevent anticipated harms, it must do more than simply posit the

existence of the disease sought to be cured.  It must demonstrate that the recited harms

are real, not merely conjectural, and that the regulation will in fact alleviate these harms

in a direct and material way.”) (quotation omitted) (four-Justice plurality opinion); 
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Renton v. Playtime Theatres, Inc., 475 U.S. 41, 51-52 (1986) (“The First Amendment

does not require a city . . . to conduct new studies or produce evidence independent of

that already generated by other cities, so long as whatever evidence the city relies upon

is reasonably believed to be relevant to the problem that the city addresses.”)).  As the

Second Circuit recently observed in Ramos:

[A]ssumptions about children may suffice to establish the significance of
the government’s interests and may even sustain the validity of a
legislative enactment under a lower level of scrutiny, [but] assumptions will
not carry the government’s burden of showing the presence of the
“requisite direct, substantial relationship,” [Miss. Univ. for Women v.]
Hogan, 458 U.S. [718] at 725, 102 S. Ct. 3331 [1982], between the factual
premises that motivated the enactment of a curfew and its terms.

Ramos v. Town of Vernon, 355 F.3d 171, 186 (2nd Cir. 2003).  

To compound the lack of evidence of a need for or efficacy of a juvenile curfew

law generally, the Defendants have no evidence of the crime or victimization rates of

juveniles who are out in public during curfew hours with parental permission.  Nor do

they offer any evidence comparing these rates to those for juveniles who are out

pursuant to one of the enumerated defenses to the curfew law.  The court concludes

that more specific, substantial evidence is necessary to sustain the curfew law against a

constitutional challenge.  See Hodgkins I, 2000 WL 892964, at *12.  

Even if the court were to assume without proof that minors out without parental

permission may be likely to commit crimes or become victimized by crimes, it does not

follow that minors out with parental permission are likely criminals or victims.  Given the

presumption that fit parents act in their children’s best interests and the lack of evidence



14  The right of a parent to allow her minor children to be out in public late at night
or in the wee hours of the morning may be contrasted with a claimed parental right to
permit a child to smoke, drink, drive or quit school.  The State’s interest in the child’s
health and well-being and in protecting the community justifies impinging on parental
rights by setting the age at which children lawfully can do these types of things.  See
Wisconsin v. Yoder, 406 U.S. 205, 233-34 (1972) (“the power of the parent . . . may be
subject to limitation . . . if it appears that parental decisions will jeopardize the health or
safety of the child, or have the potential for significant social burdens.”).  

15  Los Angeles also had produced substantial evidence to support its ordinance. 
Alameda Books, 535 U.S. at 430 (“The city of Los Angeles may reasonably rely on a
study it conducted . . . to demonstrate that its ban on multiple-use adult establishments

(continued...)
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of specific dangers arising from parents granting their permission for their children to be

out during curfew hours, the parents should be the ones who decide whether their

children may go out in public places without direct parental supervision during curfew

hours.  Cf. Troxel, 530 U.S. at 73 (“the Due Process Clause does not permit a State to

infringe on the fundamental right of parents to make child rearing decisions simply

because a . . . judge believes a ‘better’ decision could be made.”).14  And, thus, the

claimed need to apply the curfew to minors who have parental permission to be out

during curfew hours is not self-evident.

The Intervenor urges that evidence of the need to apply the curfew to children

who have parental permission to be out during curfew hours is not required because the

Plaintiffs offer no evidence that children out with parental permission have more benign

experiences than children without such permission.  City of Los Angeles v. Alameda

Books, Inc., 535 U.S. 425 (2002) (plurality opinion), cited as authority, does not support

this proposition.  The level of review in Alameda Books was the less exacting

intermediate scrutiny, rather than strict scrutiny which is applied here.  Id. at 434.15 



15(...continued)
serves its interest in reducing crime.”).
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Lower levels of scrutiny, mostly rational basis review, also were applied by the courts in

the cases cited by the Local Defendants in arguing that the courts defer to the

legislative judgments of the states.  (Br. Supp. Defs.’ Mot. Strike Expert Test. at 6

(citing, e.g., City of New Orleans v. Dukes, 427 U.S. 297, 303 (1976) (“in short, the

judiciary may not sit as a superlegislature to judge the wisdom or desirability of

legislative policy determinations made in areas that neither affect fundamental rights nor

proceed along suspect lines. . . .”) (emphasis added); Dima Corp. v. Town of Hallie, 185

F.3d 823, 829 (7th Cir. 1999) (“In response to a First Amendment challenge, the

municipality bears the burden of showing that there is evidence that supports its

proffered justification.”).)  What suffices to establish a rational basis for a law does not

necessarily satisfy strict scrutiny. 

The Plaintiffs argue that the necessity of substantially impinging on parental

rights cannot be shown given the many exceptions to the curfew law.  The existing

defenses do seem to undermine the assertion that the curfew law is narrowly tailored to

serve the State’s interests.  Implicit in the defenses is the notion that children may be

out late at night safely under certain circumstances, for example, when they are

attending a school sanctioned activity or an activity conducted by a nonprofit or

governmental entity with adult supervision.  The expressed rationale behind these “adult

custody” defenses is that an adult supervises the children and keeps them from getting

into trouble and out of harm’s way.  Yet, the rationale does not extend to other statutory
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defenses.  While the court may accept that an adult would be present at a school

sanctioned activity and an activity conducted by a nonprofit or governmental entity, it is

not evident that an adult would be present at other late-night activities such as lawful

employment, religious events, emergencies, and First Amendment activities.  It is

asserted that a child attending a peace rally, employment or school activity is, because

of the structured activity, at least arguably less likely to be a criminal or crime victim late

at night.  However, no evidence is offered to support this assertion.  Moreover, no

justification is offered for the defense for “going to” and “returning from” adult custody

activities, when no adult supervision need be provided.  And, it is not enough to say, as

the Defendants do, that a defense was mandated by the courts.  The courts concluded

the First Amendment defense was necessary in order to protect constitutional rights. 

The same result should obtain where, as here, other constitutional rights are

impermissibly impinged.   

Further, given the presumption that parents act in their children’s best interests,

Troxel v. Granville, 530 U.S. 57, 68-69 (2000), it becomes difficult to conclude that a

parental permission defense would fail to safeguard against nighttime misconduct by

minors and dangers to minors.  It should be presumed that fit parents will make

reasonable decisions regarding whether their children are mature and responsible

enough to be allowed to be out after curfew and then, under what circumstances.  If

minors are out during curfew hours and engage in criminal activity, then they are subject

to arrest and prosecution.  Similarly, parents who fail to adequately supervise their

children may be subject to criminal penalties under other state laws.  See, e.g., Ind.
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Code §§ 35-46-1-4 (neglect of a dependent), 35-46-1-8 (contributing to the delinquency

of a minor).  The court agrees that laws such as these complement the Troxel plurality’s

statement that “so long as a parent adequately cares for his or her children (i.e., is fit),

there will normally be no reason for the State to inject itself into the private realm of the

family to further question the ability of the parent to make the best decisions concerning

the rearing of that parent’s children.”  Troxel, 530 U.S. at 68-69.  It is argued that law

enforcement would have a difficult time in verifying the non-existence of a parental

permission defense.  However, Captain Allender testified that defenses available under

the current curfew law present similar difficulties.  

The Defendants contend that the curfew law’s narrow time constraints and

defenses limit its scope and establish that it is narrowly tailored to serve the State’s

compelling interests in reducing juvenile crime and victimization.  Though Indiana’s

curfew law affects fewer hours of the day than the curfew law upheld in Qutb v. Strauss,

the law sweeps more broadly overall than the law upheld in that case and, indeed, more

broadly than any other curfew law which has withstood a parental rights challenge.  

Courts cite curfew laws’ exceptions and defenses as support for the conclusion

that the laws’ impingement on parental autonomy is minimal.  See Hutchins v. Dist. of

Columbia, 188 F.3d 531, 545-46 (9th Cir. 1999) (en banc) (noting exceptions and

concluding that “the curfew generously accommodates parental rights”); Schleifer ex rel.

v. City of Charlottesville, 159 F.3d 843, 853 (4th Cir. 1998) (“several of the exceptions to

the Charlottesville curfew do accommodate the rights of parents”), cert. denied, 526

U.S. 1018 (1999); Qutb v. Strauss, 11 F.3d 488, 495-96 (5th Cir. 1993) (“Because of the
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broad exemptions included in the curfew ordinance, the parent retains the right to make

decisions regarding his or her child in all other areas”), cert. denied, 511 U.S. 1127

(1994); Bykofsky v. Borough of Middleton, 401 F. Supp. 1242, 1264 (M.D. Pa. 1975)

(“With its numerous exceptions . . . the ordinance constitutes a minimal interference with

the parental interest in influencing and controlling the activities of their offspring.”), aff’d

mem., 535 F.2d 1245 (3d Cir. 1976), cert. denied, 429 U.S. 964 (1976); cf. Nunez ex rel.

Nunez v. City of San Diego, 114 F.3d 935, 938-39, 952 (9th Cir. 1997) (curfew statute

with exceptions for accompaniment by parent or guardian; emergency errand; meeting,

entertainment or recreational activity directed, supervised or sponsored by local

educational authorities; and legitimate employment unduly interferes with parental

authority); Johnson v. City of Opelousas, 658 F.2d 1065, 1074 (5th Cir. 1981) (“Since the

absence of exceptions in the curfew ordinance precludes a narrowing construction, we

are compelled to rule that the ordinance is constitutionally overbroad.”).  However, in

every reported federal decision upholding a juvenile curfew law against a parental rights

challenge, the law had broader exceptions defenses than the Indiana curfew law under

scrutiny here, including broader “responsible entity” exceptions, see Hutchins, 188 F.3d

at 535 (“in attendance at an official school, religious or other recreational activity

sponsored by the District of Columbia, a civic organization, or another similar entity that

takes responsibility for the minor”); Schleifer, 159 F.3d at 846 (“supervised activities

sponsored by school, civic, religious, or other public organizations”); Qubt, 11 F.3d at

498 (an official school, religious, or other recreational activity supervised by adults and

sponsored by the city of Dallas, a civic organization, or another similar entity that takes

responsibility for the minor); Bykofsky, 401 F. Supp. at 1247 (also excepting an activity



16  Indiana’s emergency exception which excepts “an emergency involving the
protection of a person or property from an imminent threat of serious bodily injury or
substantial damage,” Indiana Code § 31-37-3-3.5(b)(3)(D), is narrower than the
emergency exception in these other cases.
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of a “voluntary association”); exceptions for errands at the direction of the minor’s

parent, see Hutchins, 188 F.3d at 535; Schleifer, 159 F.3d at 846; Qubt, 11 F.3d at 498;

emergency exceptions, see Hutchins, 188 F.3d at 535; Schleifer, 159 F.3d at 846; Qubt,

11 F.3d at 498; and exceptions for being on the sidewalk in front of the minor’s home or

that of a next-door neighbor, see Hutchins, 188 F.3d at 535; Schleifer, 159 F.3d at 846;

Qubt, 11 F.3d at 498; Bykofsky, 401 F. Supp. at 1247.16  Though the curfew law in

Bykofsky did not have an errand exception per se, it provided an exception for “a case

of reasonable necessity” and also excepted minors who had “been authorized, by

special permit . . . to be on the streets during the curfew hours for normal or necessary

nighttime activities inadequately provided for by other exceptions in the ordinance[.]” 

Bykofsky, 401 F. Supp. at 1247.  Also in contrast with the Indiana law, the curfew laws

involved in all of these cases either did not apply to seventeen-year-olds, see Hutchins,

188 F.3d at 534; Schleifer, 159 F.3d at 846; Qubt, 11 F.3d at 497; or allowed seventeen

year olds to be excepted from application of the law, see Bykofsky, 401 F. Supp. at

1247.  

Review of these decisions supports the conclusion that the Indiana curfew law is

not narrowly tailored enough to serve the State’s interests while respecting parental

rights.  Because the defenses to Indiana’s curfew law are less broad than those in these

other cases, the curfew law’s impingement on parental rights is greater here.  While the
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curfew law’s defenses do give parents some flexibility in deciding whether their children

can stay out in public during curfew hours, it nonetheless impinges on their right to

make that decision in many other situations likely to occur.  For example, Indiana’s

curfew law precludes a parent from deciding that her child may do something as

innocent as pick up a prescription drug at the 24-hour pharmacy down the street, gaze

at stars while sitting on the sidewalk adjacent to the family home, or walk the dog

around the block during curfew hours.  

The “power of the parent . . . may be subject to limitation . . . if it appears that

parental decisions will jeopardize the health or safety of the child, or have the potential

for significant social burdens.”  Wisconsin v. Yoder, 406 U.S. 205, 233-34 (1972).  It

does not appear from the evidence in the record that a parent’s decision to allow her

children to be out in public during curfew hours without direct parental or other adult

supervision will jeopardize the children or the community.  Further, the very existence of

this case illustrates that the law can interfere with the relationships between parents and

their minor children and usurp the parents’ role in rearing their children. 

In sum, the court has determined that the State has a compelling interest in

reducing juvenile crime and victimization, and has assumed it has an interest in

supporting and assisting parents in their child rearing roles.  However, the curfew law

has not been shown to be drafted sufficiently narrowly to serve those interests. 

Therefore, the court concludes that Indiana’s juvenile curfew law is unconstitutional in

that it infringes on the fundamental right of parents to direct the care, custody and



17  Captain Allender stated that the curfew assists parents who need help with
their children.  Even assuming that this is an important governmental interest, however,
it is difficult to see how the curfew law is substantially related to the objective of
assisting parents where, as here, the parents object to the State’s interference.
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control of their children.  Accordingly, the Plaintiffs’ motion for preliminary injunction will

be GRANTED. 

Indiana’s juvenile curfew law also fails to survive a parental rights challenge

under intermediate scrutiny, even if that is the correct standard.  A law survives

intermediate scrutiny if its “statutory classification is substantially related to an important

governmental objective.”  Clark v. Jeter, 486 U.S. 456, 461 (1988); see also Mississippi

Univ. for Women v. Hogan, 458 U.S. 718, 724-25 (1982) (requiring a direct, substantial

relationship between the objective and the means chosen).  The same reasons which

lead the court to the conclusion that the curfew law fails to withstand strict scrutiny lead

to the conclusion that it cannot survive even under intermediate scrutiny.  In short, the

Defendants have shown no substantial relationship between the curfew law and the

state interests it is intended to promote.17  See Ramos v. Town of Vernon, 353 F.3d

171, 183-86 (2nd Cir. 2003) (concluding defendants failed to show town’s curfew

ordinance was substantially related to the important government interests of protecting

minors from harm and protecting the community from nighttime juvenile crime where

there was a “disconnect” between the proof of purportedly problem hours and the

curfew hours and no proof that the targeted population was causing trouble or being

victimized).
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Finally, the Plaintiffs claim that Indiana’s juvenile curfew law unlawfully impinges

on the due process rights of minors to be in public places.  Since the court has

determined that the curfew law is unconstitutional because it unlawfully impinges on the

fundamental rights of parents, it is unnecessary to address the claimed violation of the

minors’ rights, and the court therefore declines to reach that claim.

IV. CONCLUSION

The court finds that Indiana’s juvenile curfew law, Indiana Code §§ 31-37-3-2

through 31-37-3-3.5 violates the fundamental rights of parents under the Due Process

Clause.  In opposing the motion for preliminary injunction, the Defendants dispute only

whether the Plaintiffs can establish a likelihood of success on the merits.  Because the

court has concluded that the curfew law violates the substantive due process rights of

parents, the Plaintiffs can demonstrate no adequate remedy at law, irreparable harm,

and that the balance of harms favors an injunction and an injunction will serve the public

interest. 

Accordingly, the court will GRANT the motion for preliminary injunction.  As the

Defendants have not shown any likelihood of harm to them if enforcement of the curfew

law is enjoined, the injunction will issue and no security bond will be required.  See

Jorgensen v. Cassiday, 320 F.3d 906, 919 (9th Cir.  2003); Doctor’s Assocs., Inc. v.

Stuart, 85 F.3d 975, 983 (2nd Cir. 1996); see also  Scherr v. Volpe, 466 F.2d 1027, 1035

(7th Cir. 1972); (whether to require posting of bond before issuing injunction is within

district judge’s discretion).  And, the motion to strike expert testimony is GRANTED.



18  The court was prepared to consolidate the preliminary injunction matter with
the trial on the merits pursuant to Rule 65(a)(2) of the Federal Rules of Civil Procedure. 
However, the intention to do so was announced only shortly before the preliminary
injunction argument.  The Intervenor State of Indiana objected to the consolidation, and
contends that it may have additional evidence to submit at a merits trial.  The court
sustained the objection to consolidation, so a trial on the merits will be scheduled in due
course.
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The declaration that the curfew law is unconstitutional because it unlawfully

impinges on the fundamental rights of parents results in the issuance of a preliminary

injunction–the relief requested by the Plaintiffs.  Thus, the court declines to reach the

claim that the curfew law violates the Due Process rights of minors.  

A separate order enjoining the enforcement of Indiana’s juvenile curfew law will

be issued contemporaneously with this entry.  An entry of a final judgment will await a

disposition of the merits of the claims.18

Once again, at least while this injunction is in effect, Indiana will not have a valid

curfew law to enforce.  Some may express concern about what effects may follow the

loss of governmental control of minors’ late night activities.  It is doubtful that the lack of

a statutory curfew will be disastrous, though.  As stated in an entry in a prior case in the

series of cases litigating Indiana’s curfew law:

[T]his ruling should not be construed as an invitation to all Hoosier youth
to run wild through the nights.  Indiana law enforcement authorities retain
full authority to enforce the substantive laws that prohibit juvenile
delinquency, such as vandalism, trespass, underage alcohol consumption,
drug use, theft and so on.  Indiana parents also retain the right to set and
enforce rules within the family unit--including curfews--for their children,
and common sense dictates that they will.
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Hodgkins v. Goldsmith, IP99-1528-C-T/G, 2000 WL 892964, at *2 (S.D. Ind. July 3,

2000).

ALL OF WHICH IS ENTERED this 23rd day of July 2004.
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United States District Court
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